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No. 1251

IN THE

United States Circuit Court of

For the Ninth Circuit.

MIOCENE DITCH COMPANY
(a corporation),

Appellant,
vs.

THE CAMPION MINING AND
TRADING COMPANY
(a corporation),

Appellee.

PETITION FOR REHEARING.

To the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit:

The appellant herein respectfully asks for a re-

hearing of the above entitled cause, and as grounds

therefor shows unto the court wherein it deems itself

to have been aggrieved by the court's decision:

This cause has come before this court on appeal

and both the law and the facts are open for review.



The matter was submitted to the lower court on

affidavits so that this court is in exactly the same

position with exactly the same opportunities for a

correct determination of the facts as was that court.

Appellate courts are loth to review facts found on

the oral testimony of witnesses, because they have

not the same opportunity from observation of their

demeanor and appearance to judge of their credibil-

ity; but where the evidence was entirely by affidavit,

this reason fails.

To quote from our brief: "Everything which

" was before the trial judge is before this court,

" which has exactly and fully and precisely every

" facility for correctly and accurately arriving at

" exact justice, which can be attributed to the court

" below. We submit that properly speaking no

" question of discretion can arise; but that this court

" should put itself in the place of the trial judge and

" decide the case as it would have decided in a case

" of original rather than appellate jurisdiction."

And what would be a proper exercise of judicial

discretion by a court of first instanced On compli-

cated issues of fact, should the court decide without

giving the respondent the right to cross-examine the

movant's witnesses'? Should it decide upon the

"dogmatic assertions" of carefully prepared ex

parte affidavits'? We contend that in no case, in an

exercise of sound discretion, should a derision be

made on evidence by affidavits, where the issues are

involved and conflicting, unless the necessity is im-



perative, and no other remedy is given by the law,

for evidence by affidavit is contrary to the spirit of

the common law.

The Campion Company had its remedy in equity.

As said by Judge Story in his work on Equity

Pleadings, Sec. 426:

"There is no doubt of the jurisdiction of
courts of equity to grant relief against a former
decree, where the same has been obtained by
fraud and imposition. * * * This must be
done by an original bill ; and there is no instance
of its being done by petition, although it seems
once to have been thought that a decree as well

as any interlocutory order, could be set aside

for fraud by petition only. When a decree has
been so obtained, the court will restore the par-
ties to their former situation, whatever their

rights may be."

In Foster's Federal Practice (3d Ed.), Sec, 358,

it is said:

"There are dicta stating that a decree ob-

tained by fraud may be set aside upon petition,

but it was finally settled that after enrollment
a decree could only be impeached for this ac-

count by an original bill. This is the only
manner in which a decree entered by consent
can be impeached/'

We respectfully submit that the Miocene Com-

pany's right to cross-examine witnesses produced

against it, was not to be arbitrarily withheld by the

trial judge. Sound judicial discretion demanded

that that right should be given whenever possible,

for cross-examination is the most effective means of



arriving at truth devised by law. To have denied

the motion did not deprive the Campion Company

of its right of attack upon the decree, but only of its

method of attack. It still had the right to resort to

equity, and it still lias that right.

This point was fully presented to the court in our

brief, and it is with the greatest respect and defer-

ence that we assert that we deem ourselves aggrieved

by the total failure of the court to consider or even

notice it.

His Honor Judge Ross, in his opinion, while inti-

mating that Niggemeyer had not authority to con-

sent to the entry of the decree, does not decide this

question, but passing it, assumes, for the purposes of

the opinion, that he had authority, yet holds that he

did not consent. In that opinion it is said, refer-

ring to the DuBose affidavit: "Nothing, we think,

" can be plainer from these statements of DuBose
" himself, than that Niggemeyer never did in fact

" consent to the so-called compromise, but, on the

" contrary, protested against its being carried into

" effect, and that DuBose undertook to assume the

" responsibility."

Even if we carry the assumption of dissent to the

extreme and say that Niggemeyer positively and em-

phatically forbade DuBose to consent to the decree,

the record shows without conflict that Niggemeyer

knew that DuBose was going to consent, that he saw

and knew the contents of the stipulated amendments

to the pleadings, the findings and decree, when they



were in Judge Moore 's hands and before the findings

and decree had been made and entered, and that he

expressed no dissent either to the judge or to the

plaintiff. There is no conflict that DuBose held

himself out as clothed with plenary power to con-

sent to the settlement of the action which was

effected, and that Niggemeyer knowing that he so

held himself out and that the other side believed

that Niggemeyer authorized and consented to the set-

tlement, never conveyed the slightest hint of his

dissent.

DuBose told Niggemeyer that he wTas going to take

the responsibility, as Judge Ross quotes in his opin-

ion. This was on the 25th day of July. The find-

ings and decree were not made until the following

day. After leaving DuBose 's office and the day 'be-

fore the decree was made, he went to Judge Moore,

who informed him of "the facts as set forth in the

" papers submitted by said DuBose and Mr.Orton"

(Record, p. 314). He then "informed the judge

" that the effect of said settlement and consent de-

" cree by DuBose would cause his company to be

" short of water, and asked the court to advise him
" what to do; that the court declined to do so, but

" suggested that he should consult with his attor-

" neys" (p. 315). But he never went near them

for many days after the decree was entered and

never gave any intimation of dissent to the adverse

party until the proceedings to vacate the decree

were instituted.
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If a client is present in open court, and hears his

attorney consent to the entry of a decree against

him, without expressing any dissent to his action,

and by his silence apparently acquiescing in his ac-

tion, shall he be heard thereafter to say, when the

adverse party has acted upon the strength of that

decree, "My attorney had no authority to consent"?

Has he not held out his attorney as clothed with

authority? Is Niggemeyer's position any different

when he knew that his attorney was going into court

to do the very thing he did : to consent to the filing of

the stipulated amendments and to the making and

entry of the stipulated findings and decree?

In Preston v. Hill, 50 Cal. 42, it is said:

"In this case the attorney entered into the

compromise in defiance of the protest of his

client ; and in open court, in the presence of the

adverse attorney, the client remonstrated
against it as having been made without author-
ity, and insisted that the trial should proceed.
* * * yjj, patterson having exceeded his au-

thority in entering into the compromise, which
fact was known to the adverse attorney at the

time, and was brought to the attention of the

court before the decree was entered, I am of

opinion that the plaintiffs are not bound by it,

and that it should be set aside."

But furthermore he maintained silence until after

the plaintiff had expended considerable money in

carrying the decree into effect. During seven weeks

the plaintiff was engaged in this work and expended

ten thousand dollars (p. 387). During this time he



also denied rumors that he had not agreed to the

settlement (p. 326).

These are undisputed facts which are not noticed

in the court's opinion.

With all deference to his honor Judge Ross, we

respectfully submit that Mr. DuBose's affidavit

shows that Niggemeyer did consent to the compro-

mise. After the first interview on July 23rd be-

tween DuBose and Niggemeyer, the latter said "that

" he would take the settlement if he could make
" terms with Doctor Whitehead to furnish the

" money". That evening he said that "he was still

" of the opinion that he would agree to the settle-

" ment". The following day he saw Dr. Whitehead,

who agreed to furnish the money. DuBose and Mr.

Orton went to the judge on the afternoon of that day

and told them that the case had been settled. In the

evening Niggemeyer came to DuBose crying and

wanted to drop the deal for he had been advised that

he would be in contempt of court if he made the set-

tlement, by reason of an injunction issued out of an

Illinois court. DuBose advised him he would not be

in contempt, he "went away completely satisfied"

and "told affiant to go on with the settlement". The

next day he seemed to be still somewhat doubtful,

but on the next morning, July 2$th, he "again

" told affiant to go on with the settlement at that

" time", the only condition being that he should not

sign anything that would get him into contempt of

court. This affidavit on its face shows not less than



four times that Niggemeyer consented to and in-

structed his attorney to proceed with the settlement,

and with the greatest deference to Judge Ross we

submit that he erred when he said ''Nothing, we
" think, can be plainer from these statements of

" DuBose himself than that Niggemeyer never did

" in fact consent to the so-called compromise".

In regard to Niggemeyer 's authority the court

say: "Its sole representation in Alaska, apart from
" its attorney, DuBose, was its secretary, Nigge-

" meyer, Avhose affidavit, filed in the court below in

" support of the motion to vacate the so-called com-

" promise decree, states in effect that he was sent by
" the president and board of directors of the appel-

" lee to Nome, Alaska, to assist the attorneys of the

" company in trying the cause, 'but was not given

" 'any authority or directions to enter into any
" 'combination with other companies, or to make any
" 'settlement or compromise with plaintiff, or to do

" 'any other act than to have the said cause tried

" 'and submitted to the court'."

We submit that the record shows actual authority

or at least apparent authority upon which the Mio-

cene Ditch Company was justified in relying. These

are statements made by the agent after the act. Ap-

pellee's own counsel in argument referred to them

as "general deductions which go beyond the pale of

" ultimate facts". We find from the record that

Niggemeyer, with the president of the Campion Ditch

Company, carried on negotiations looking to a set-



tlement almost identical with the one made by this

consent decree. We find him also with the president

entering into a contract with the Seward Ditch Com-

pany for the sale of water closely related to the mat-

ters herein in controversy, so closely, in fact, that it

provided that no settlement should be made of these

matters without the consent of the Seward Company

(p. 371). The president of the Campion Company
thereupon told the manager of the Seward Company
that Niggemeyer would be in Nome the next sum-

mer, as the manager of the company, and could

carry into effect a sale of personal property there-

tofore made ancillary to the contract for the sale of

the water rights. The next summer Niggemeyer

closed up this matter and also borrowed several

thousand dollars for the account of his company

(p. 374). Niggemeyer pending the negotiations

which resulted in the consent decree, consulted with

the manager of the Seward Company and induced

him not only to consent to it but to advance the

money necessary to carry it into effect (pp. 360,

374).

The evidence is undisputed that before the fact the

company held Niggemeyer out and he held himself

out as the general manager of the company. His

own acts and declarations at that time show beyond

controversy that he considered himself clothed with

plenary power. And now it is this man himself, not

under instructions from his company, out of his own

motion, who is permitted, to (five himself the lie; to
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say all the representations which I made to you as to

my authority and upon which you relied were false.

After the fact is accomplished, after he dis-

covers that the Wild Groose Company would have

paid him more for these water rights (p. 366), after

it becomes very much to his interest to change front,

he makes this "dogmatic assertion", this "general

" deduction which goes beyond the pale of ultimate

" facts", that he did not have authority; and that

assertion is permitted to outweigh all prior asser-

tions made by the other officers of the company,

made by himself, either expressly or by his actions,

made at a time when self interest was not speaking.

In spite of his "dogmatic assertion" that he had

no actual authority, it cannot be gainsaid that he had

apparent authority, that Mr. Metson, acting for the

Miocene Company, was justified in relying thereon,

and that the Campion Company is now estopped to

deny that authority. Mr. Metson had talked settle-

ment with Herhold, the president, DuBose, the at-

torney, and Niggemeyer, the secretary, in Chicago.

In Nome he finds Niggemeyer the sole officer of the

company and exercising the functions of a general

manager. He and DuBose, two of the three who

had talked settlement in Chicago, are present.

DuBose tells him that Niggemeyer consent? to the

settlement. Niggemeyer, who knows all about it,

never disaffirms it or breathes a word of dissent.

Let us look at the matter from the practical and

every day standpoint. Was not the show and out-
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ward appearance of authority such that Metson was

justified in relying thereon'?

We submit, there can be but one answer: he was,

and the company is bound by the apparent authority

of the agent.

Respectfully submitted,

John Garber,

J. C. Campbell,

W. H. Metson,

Thomas H. Breeze,

Attorneys for Appellant.

I hereby certify that in my judgment the foregoing petition for

rehearing is well founded in point of law, and that the same is

not interposed for delay.

Attorney for Appellant.




